BILL NO. 21 - 2011

                                                       ORDINANCE NO. 

THE COUNCIL OF THE CITY OF BETHLEHEM HEREBY ORDAINS AS FOLLOWS:


Section 1.
There is hereby adopted and ratified an Agreement for intergovernmental cooperation known as the “Intergovernmental Cooperation and Purchase and Sale Agreement” between the City of Bethlehem, Bethlehem Authority, East Allen Township and East Allen Township Municipal Authority.  A copy of the Agreement is attached hereto and incorporated by reference herein.  The Mayor and Controller are hereby authorized to execute the Agreement on behalf of the City of Bethlehem


Section 2.
This Agreement is entered into pursuant to the provisions of 53 Pa.C.S.A. §2303-2307.


Section 3.
The purposes and objectives of the Agreement are as follows:

A.
To permit the City of Bethlehem and Bethlehem Authority to acquire the East Allen Township Municipal Water Authority Water system.  


Section 4.
The Agreement shall be subject to all the conditions and terms specified and set forth in the Intergovernmental Cooperation and Purchase and Sale Agreement which is attached hereto, and incorporated by reference herein which include the financing of the agreement, the organizational framework and the manner in which property shall be managed.


Section 5.
The duration of the Agreement shall be perpetual.


Section 6.
The invalidity of any section or provision of this ordinance herein adopted shall not invalidate other sections or provisions thereof.  


Section 7.
All Ordinances and parts of Ordinances inconsistent herewith be, and the same are hereby repealed.







Sponsored by






Passed finally in Council on the ______ day of _________________, 2011.








President of Council

Attest:

City Clerk


This Ordinance approved this _____ day of _______________, 2011.









Mayor

 INTERGOVERNMENTAL COOPERATION AND 

PURCHASE AND SALE AGREEMENT

THIS INTERGOVERNMENTAL COOPERATION AND PURCHASE AND SALE AGREEMENT made this ____ day of _________________, 2011, by and between the CITY OF BETHLEHEM, a third class city organized and existing under the laws of the Commonwealth of Pennsylvania, with offices at 10 East Church Street, Bethlehem, Pennsylvania 18018 (hereinafter “COB”); BETHLEHEM AUTHORITY, a municipal authority organized and existing under the laws of the Commonwealth of Pennsylvania with offices at 10 East Church street, Bethlehem, Pennsylvania 18018 (hereinafter “BA”); EAST ALLEN TOWNSHIP, Northampton County, Pennsylvania, a second class township organized and existing under the laws of the Commonwealth of Pennsylvania with offices at 5344 Nor-Bath Boulevard, Northampton, Pennsylvania 18067 (hereinafter “EAT”) and EAST ALLEN TOWNSHIP MUNICIPAL AUTHORITY, a municipal authority organized and existing under the laws of the Commonwealth of Pennsylvania with offices at 5344 Nor-Bath Boulevard, Northampton County, Pennsylvania 18067 (hereinafter “EATMA”). COB, BA, EAT and EATMA sometimes referred to as the “Parties”.

BACKGROUND

A.
COB currently operates a regional public water supply and distribution system in conjunction with the BA (the “COB Water System”), which COB Water System is regulated by the Pennsylvania Public Utility Commission (hereinafter “PUC”).


B.
COB desires to acquire the Assets (as hereinafter defined) and to expand its water service territory wherein it operates the COB Water System, as approved and authorized by the PUC, in which to supply and distribute public drinking water (hereinafter “COB Water Service Territory”), to include all of EATMA Water System (as hereinafter defined), and desires to obtain the support of EAT for such expansion (hereinafter “COB’S Water Service Territory Expansion”) with the PUC.


C.
EATMA currently owns and operates a public water supply and distribution system which includes all of EAT and a portion of Allen Township, Northampton County, Pennsylvania, known as East Allen Gardens (hereinafter “EATMA Water System”), and in conjunction with EAT, desires to deed, transfer and sell to the COB and BA, respectively, all of EATMA’S assets, including real property, accounts, agreement and contract rights, permits, easements, related to the EATMA Water System (the “Assets”).


D.
COB and BA desire to acquire the Assets, and in consideration thereof, COB and BA agree to assume all of the obligations and liabilities of the EATMA Water System, and, thereafter, to operate and service the EATMA Water System as part of the COB Water System.


E.
The Second Class Township Code, 53 P.S. §65101, et. seq., authorizes second class townships to enter into agreements with other municipal corporations in performing governmental powers, duties and functions and in carrying into effect provisions of the Intergovernmental Cooperation Law (as hereinafter defined).


F.
The Third Class City Code, 53 P.S. §37403 authorizes third class cities to cooperate with other political subdivisions in the conduct of city affairs as authorized by the Intergovernmental Cooperation Law.


G.
The Intergovernmental Cooperation Law, 53 P.S. §2301, et. seq., authorizes municipalities to cooperate or agree on the exercise of any function, power or responsibility with one or more local governments.


NOW, THEREFORE, in consideration of their mutual promises, each to the other, the receipt of which is hereby acknowledged, and intending to be legally bound thereby, the Parties agree as follows:


1.
BACKGROUND PARAGRAPHS.  The Background Paragraphs are incorporated herein by reference as if the same were set forth herein at length.


2.
SERVICE TERRITORY EXPANSION.  



(a)
COB hereby agrees to file with the PUC an application for the acquisition of the Assets, which shall include a request for the expansion and enlargement of the COB’S Water Service Territory, pursuant to the rules and regulations of the PUC (the “Application”).  The Application shall be filed by the COB with the PUC within ninety (90) days of the date of this Agreement (the “Effective Date”).  Within seven (7) days of such filing, the COB will provide EAT with written proof of such filing.

(b)
Within thirty (30) days of the notification by COB to EAT of the

filing of the Application , EAT and EATMA shall provide the PUC with a written resolution supporting the Application , and shall, if requested by the COB, have representatives of EAT and EATMA appear before the PUC to testify in support of the Application.



(c)
The COB and BA acknowledge and agree that they shall not initiate with the PUC, either individually or jointly, a request to divide the COB’S Water Service Territory into multiple and separate districts with independent water rate structures for each district, should the PUC approve the Application.



(d)
EAT, EATMA and COB agree that upon the filing of the Application  EAT, EATMA, COB and/or BA shall also file applications with the Pennsylvania Department of Environmental Protection (the “PA DEP”) for the transfer of any and all PA DEP permits dealing with the EATMA Water System to the COB.  EAT and EATMA represent and warrant that all PA DEP permits are in good standing, without violation.


3.
PURCHASE AND SALE OF ASSETS.  



(a)
EATMA and EAT agree to sell, transfer and demise unto the BA the Assets as more particularly set forth in Exhibit “A” , attached hereto and made a part hereof .  EATMA and EAT acknowledge and agree that the Assets represent or will represent all of the assets of the EATMA Water System.  EATMA , EAT and BA acknowledge and agree that Exhibit “A” may be amended to reflect the complete list of Assets as of the date of Closing (as hereinafter defined).



(b)
EAT, EATMA, COB AND BA acknowledge and agree that included within the list of Assets shall be an assignment of the contract rights of EAT and/or EATMA with respect to a certain agreement between EAT, EATMA and the Bath Borough Municipal Authority, which provides for the Bath Borough Municipal Authority to service certain portions of the EATMA Water System (the “Bath Agreement”).



(c)
EAT acknowledges and agrees that to the extent it can legally so provide, the COB shall have the exclusive right to provide public water service to the residents and businesses of EAT, and shall within one hundred eighty (180) days of closing, amend the EAT Zoning Ordinance to provide a definition of “Public Water” to mean water service provided by the COB and/or BA.



(d)
COB and BA agree that under no circumstances shall EAT or EATMA be responsible or liable for any costs, or permits required to expand or extend the water system or water service to anyone or any location within EAT pursuant to the term of this Agreement.



(e)
The Risk of loss with respect to the Assets shall remain with EAT and EATMA until the date of Closing.  EAT and EATMA shall maintain all of its insurance coverages in place until the Closing.


4.
ASSUMPTION OF LIABILITIES; RESPONSIBILITY FOR OPERATIONS.



(a)
The COB acknowledges and agrees that in consideration of the sale and transfer of the Assets to BA, the COB shall assume all of the obligations and liabilities of the EATMA Water System more particularly set forth in Exhibit “B”, attached hereto and made a part hereof (hereinafter the “Obligations”).  EAT, EATMA and COB acknowledge and agree that Exhibit “B” shall be updated as of the date of Closing to reflect the actual obligations as of the date of Closing, provided, however, that EAT and EATMA acknowledge and agree that they shall not incur any additional obligations between the Effective Date and the date of Closing, without the prior written consent of COB, which consent COB may refuse to give for any reason or no reason.  EAT and EATMA represent and warrant that except for the Obligations, the Assets are free and clear of any liens or encumbrances.



(b)
The COB acknowledges and agrees that it shall become fully responsible for the operation and servicing of the EATMA Water System, and shall be entitled to all the revenues generated by the EATMA as of the date of Closing in accordance with Paragraph 6 of this Agreement.  COB acknowledges that the aforesaid responsibility shall include that portion of the EATMA Water System covered by the Bath Agreement.



(c)
The COB shall annually provide the EAT copies of all plans for any extensions, alterations and additions made to the EATMA Water System, along with an updated map of its distribution system within EAT.  EAT and EATMA shall not be responsible for any design inadequacies in the COB Water System.


5.
CLOSING; CONDITIONS PRECEDENT.



(a)
The Closing on the Purchase of the Assets and assumption of the Obligations shall take place on a date which is exactly thirty (30) days from the date that the PUC grants a written order approving the Application.  The Closing shall take place at the law offices of Broughal & DeVito, L.L.P., 38 West Market Street, Bethlehem, PA, or such other location as the Parties may agree.



(b)
The Closing and the rights and obligations of the Parties shall be conditioned upon the following:




(1)
The PUC approving the Application; and




(2)
The COB and EAT passing an ordinance by the appropriate body, pursuant to the Intergovernmental Cooperation Law, approving this Agreement within ninety (90) days of the Effective Date.



(c)
In the event the conditions contained in subparagraphs (a) and (b) above are not met, this Agreement shall be immediately terminated and shall become null and void.



(d)
In the event the conditions contained in subparagraphs (a) and (b) above are met, the following shall occur at Closing:




(1)
EAT and EATMA shall provide the following to the BA and/or COB:





(i)
Special Warranty Deed in favor of the BA for any real property being acquired as part of the Assets, free and clear of any liens or encumbrances, except for the Obligations;





(ii)
A Bill of Sale in favor of the BA for the remaining Assets, which are not real estate, free and clear of any liens and encumbrances, except for the Obligations;





(iii)
An assignment in favor of the COB for all permits, easements, contracts and agreements referred to in Exhibit “A”, including the Bath Contract; 





(iv)
A certified copy of the Ordinance approving this Agreement adopted by EA; and





(v)
A Resolution by the EATMA approving this Agreement and the transfer of the Assets.




(2)
BA and/or COB shall provide to EAT:





(i)
An assumption agreement executed by the COB assuming all of the Obligations;





(ii)
A certified copy of the Ordinance approving this Agreement adopted by the COB; and





(iii)
A Resolution of the BA approving this Agreement and the acquisition of the Assets and assuring all the Obligations.


6.
POST CLOSING OBLIGATIONS AND COVENANTS.



(a)
Following the Closing, the COB shall assume all responsibility for the billing and the collection of the billings from all customers of the EATMA Water System, and EAT and the EATMA shall have no further responsibility and COB shall be entitled to all revenues generated or to be generated by the EATMA Water System in the future.



(b)
Following Closing, and conditioned upon the financial feasibility to be determined by the COB, such determination to not be unreasonably made and based upon evidence of such financial feasibility to be provided by EAT, the COB agrees to provide a public water main extension sufficiently sized and pressured for fire fighting service to East Allen Gardens water supply system located in EAT and a portion of Allen Township.



(c)
Following Closing, and conditioned upon the financial feasibility to be determined by the COB, such determination to not be unreasonably made and based upon evidence of such financial feasibility to be provided by EAT, the COB agrees to provide public water main extensions sufficiently sized and pressured for fire fighting service to Country Squire Estates water supply system, the Shady Lane water supply system and the Wil Mar Manor water supply system located in EAT.



(d)
Following the Closing, if EAT requests, in writing, that COB and/or BA acquire, own and/or operate any of the following community owned water supply systems, namely Beatrice Lane, Miller Manor, Miller Mobile Home Park or Groff Mobile Home Park (collectively the “Community System(s)”), COB and/or BA agree to cooperate with EAT and consider such request based upon the following conditions:




(1)
The owners of the Community Systems agreeing to transfer to the COB and/or BA, free and clear of all liens and encumbrances and a One Dollar ($1.00) consideration (unless otherwise agreed to by COB and/or BA), the water supply source, all appropriate equipment and accessories, and any easements utilized in the water supply or distribution system of such community;




(2)
The owner of the Community System maintaining a current Public Water Supply Permit from the Pennsylvania Department of Environmental Protection;




(3)
The owner of the Community System not being in violation of any of the Pennsylvania Department of Environmental Protection’s water supply requirements and/or regulations; and




(4)
The owner of the Community System, and/or EAT providing evidence to confirm the financial feasibility of the COB and/or BA owning and operating the Community Systems, and the COB and/or BA determining, such determination to not be unreasonably made, that such ownership and operation is financially and operationally feasible.




(5)
However it is acknowledged that COB and/or BA is not
obligated to acquire, own, and/or operate any of the community owned water supply systems, including those named in 6(d) of this Agreement.



(e)
Following the Closing, COB and BA agree to cooperate with EAT and landowners within EAT, to expand or extend the COB Water System in order to service developing land areas within EAT.  Such expansion or extension shall be made in accordance with adopted rates, rules and regulations established by the COB and conditioned on the following:




(1)
That EAT uses good faith efforts to enact such legislation that will require the owner(s) of any new development within close proximity to an existing COB public water system infrastructure to be serviced by the COB and that requests for the establishment of new wells for such development be denied.  The determination of “close proximity” shall be made by EAT upon review, on a case by case basis, and shall consider the scale of the development, the distance to an available COB waster system infrastructure, and the capacity of the COB Water System to provide adequate service; and




(2)
That EAT uses good faith efforts to enact such legislation that will require an applicant for any new building within EAT that is within one hundred fifty (150’) feet of an existing and available COB public water main to connect to and use that COB public water supply source for service to the building as well as uses in the building.



(f)
Following Closing, the COB and BA acknowledge and agree that they will not, either individually or jointly, impose or assess any tapping fees, customer facility fees, meter rates, fire hydrant rates, user rates and any other rates or charges (the “Charges”) to customers within EAT or that portion of Allen Township, Northampton County, Pennsylvania served by the East Allen Gardens Water System that exceed the Charges imposed on users within the COB Water Service Territory other than EAT area, excepting however, for ongoing existing debt service charges to be continued to be paid by EATMA customers until the retirement of such debt.



(g)
The Parties agree that upon the request of any Party to this Agreement,  the remaining Parties will meet and discuss any issues relating to this Agreement or the providing of water service to the customers within EAT.  The Parties shall endeavor on at least an annual basis to have one meeting to discuss the current status of the operation of the water system with EAT, and any problems or situations which the Parties must address with respect to such system.



(h)
If the COB determines, and such determination to not be unreasonably made, that there is not sufficient justification to construct a water delivery system to a particular part of EAT, the COB agrees to permit the affected residents to acquire, at a mutually agreed upon metered COB source, potable treated water meeting the available purity standards set forth by the Pennsylvania Department of Environmental Protection, the United States Environmental Protection Agency, and/or such other regulatory agencies or departments of the state or federal governments having jurisdiction for water quality. This provision shall be applicable in the event that any private water system within EAT no longer becomes feasible for continued operation.


7.
COSTS AND EXPENSES



(a)
The COB and/or BA agree to reimburse EAT and/or EATMA for their actual costs and expenses incurred in the negotiation of the Term Sheet and this Agreement as more fully set forth in Exhibit “C” attached hereto and made a part hereof.  The payment by the COB and/or BA to EAT and/or EATMA shall be made as of the Effective Date.



(b)
Within thirty (30) days of the Closing, COB and/or BA agree to reimburse to EATMA the outstanding costs actually incurred by EATMA since January 1, 2010 (the “Costs”) provided however, that there are not sufficient monies, to pay the Costs, available to EATMA from its assets or available project capital funds at the time of Closing.  A list of the Costs incurred by EATMA through the Effective Date are attached hereto and made a part hereof and marked Exhibit “D”.



(c)
The COB and/or BA agree to reimburse the EATMA for the additional capital costs incurred by the EATMA after the Effective Date, provided however, that those additional capital costs being determined by EAT and/or EATMA in their discretion, as reasonable and necessary, and further provided, that sufficient funds not available to EATMA from its assets or available capital funds to pay the additional capital costs.


8.
FAILURE TO DELIVER WATER SERVICE.  The COB and BA will at all times, operate and maintain the system in an efficient and effective manner and will take such action as may be necessary to furnish water to EAT customers.  Temporary or partial failures to deliver water shall be remedied as soon as possible, taking into consideration the type of failure and whether it involves direct COB customers or EAT customers served by wells.  In the event of any extended shortage of water, or the supply of water available to COB is otherwise diminished over an extended period of time, the supply of water to EAT customers being furnished with COB water, shall be reduced or diminished in the same ratio or proportion as the supply that COB customers is reduced or diminished, and any restrictions imposed on COB customers shall also apply to EAT customers.


9.
REPRESENTATIONS AND WARRANTIES OF EAT AND EATMA



(a)
EAT is a second-class township organized and existing under the laws of the Commonwealth of Pennsylvania.  EAT has full capacity and authority to enter into this Agreement and to consummate the transactions contemplated hereby.  This Agreement and all agreements, instruments and documents necessary or desirable to consummate the transactions contemplated hereto to be executed by EAT are, and, on the date of Closing, will be duly authorized, executed and delivered by, and binding upon EAT.



(b)
EATMA is a municipal authority organized and existing under the laws of the Commonwealth of Pennsylvania.  EATMA has full capacity and authority to enter into this Agreement and to consummate the transactions contemplated hereby.  This Agreement and all agreements, instruments and documents necessary or desirable to consummate the transactions contemplated hereto to be executed by EATMA are, and, on the date of Closing, will be duly authorized, executed and delivered by, and binding upon EATMA.



(c)
EAT and EATMA have obtained all consents and permissions relating to the transactions contemplated hereby and required under any covenant, agreement, law or regulation in order to transfer title to the Assets as set forth in this Agreement and to perform the obligations hereunder.



(d)
Neither the execution of this Agreement nor the consummation of the transactions contemplated hereby will constitute a default under any term or provision of any agreement to which EAT and/or EATMA is a party.



(e)
There is no pending or threatened condemnation or similar proceeding or assessment affecting the Assets, or any part thereof, nor to the best of EAT’S and/or EATMA’S knowledge and belief is any such proceeding or assessment contemplated by any governmental authorities.



(f)
EAT and EATMA are not aware of any facts that prohibit EAT and/or EATMA from closing this Agreement in accordance with the terms hereof.



(g)
The representations and warranties set forth in this Section 9 shall survive Closing.


10.
REPRESENTATIONS AND WARRANTIES OF COB AND BA



(a)
COB is a third class city organized and existing under the laws of the Commonwealth of Pennsylvania.  COB has full capacity and authority to enter into this Agreement and to consummate the transactions contemplated hereby.  This Agreement and all agreements, instruments and documents necessary or desirable to consummate the transactions contemplated hereto to be executed by COB are, and, on the date of Closing, will be duly authorized, executed and delivered by, and binding upon COB.



(b)
BA is a municipal authority organized and existing under the laws of the Commonwealth of Pennsylvania.  BA has full capacity and authority to enter into this Agreement and to consummate the transactions contemplated hereby.  This Agreement and all agreements, instruments and documents necessary or desirable to consummate the transactions contemplated hereto to be executed by BA are, and, on the date of Closing, will be duly authorized, executed and delivered by, and binding upon BA.



(c)
COB and BA have obtained all consents and permissions relating to the transactions contemplated hereby and required under any covenant, agreement, law or regulation in order to transfer title to the Assets as set forth in this Agreement and to perform the obligations hereunder.



(d)
Neither the execution of this Agreement nor the consummation of the transactions contemplated hereby will constitute a default under any term or provision of any agreement to which COB and/or BA is a party.



(e)
There is no pending or threatened condemnation or similar proceeding or assessment affecting the Assets, or any part thereof, nor to the best of COB’S and/or BA’S knowledge and belief is any such proceeding or assessment contemplated by any governmental authorities.



(f)
COB and BA are not aware of any facts that prohibit COB and/or BA from Closing this Agreement in accordance with the terms hereof.



(g)
The representations and warranties set forth in this Section 10 shall survive Closing.


11.
MISCELLANEOUS.



(a)
Possession of the Assets shall be delivered to COB and BA on the Closing Date.



(b)
Time is of the essence of this Agreement.



(c)
This Agreement shall be governed by the laws of the Commonwealth of Pennsylvania.  EAT, EATMA, COB, and BA agree that any dispute regarding this Agreement shall be brought in the Court of Common Pleas of Northampton County, Pennsylvania.



(d)
This Agreement constitutes and expresses the whole agreement of EAT, EATMA, COB and BA with reference to the subject matter hereinbefore discussed or mentioned.  All prior promises, undertakings, representations, agreements, understandings and arrangements relative thereto are hereby superseded and herein merged.  This Agreement may be modified only in writing executed by EAT, EATMA, COB and BA.  The execution of such a written modification by EATMA shall be deemed not required, if the existence of EATMA has been terminated.



(e)
The terms and conditions of this Agreement shall inure to the benefit of and be binding upon the Parties hereto and their respective successors and assigns.



(f)
This Agreement may be executed in counterparts, and all such executed counterparts shall constitute the same agreement.  It shall be necessary to account for only one such counterpart in proving this Agreement.



(g)
Each of the Parties agrees that it will without further consideration execute and deliver such other documents and take such other action, whether prior or subsequent to Closing, as may be reasonably requested by the other party to consummate more effectively the purposes or subject matter of this Agreement.  Without limiting the generality of the foregoing, Buyer shall, if requested by Seller, execute acknowledgements of receipt with respect to any materials delivered by Seller to Buyer with respect to the Property.  The provisions of this Section 11 shall survive Closing.



(h)
All notices, statements, demands, requests, consents, communications and certificates from either party hereto to the other shall be made in writing and sent by United States Registered or Certified Mail, return receipt requested, postage prepaid, delivered to Addressee Only, or by courier service with guaranteed overnight delivery, addressed as follows:




(1)
If intended for East Allen Township (EAT):

5344 Nor-Bath Boulevard

Northampton, PA 18067

Attn:  Township Manager





With copy to:





Joseph F. Leeson, Jr., Esquire





Leeson, Leeson & Leeson





70 East Broad Street





P.O. Box 1426





Bethlehem, PA 18016-1426

(2)
If intended for East Allen Township Municipal Authority (EATMA):

5344 Nor-Bath Boulevard

Northampton, PA 18067

Attn:  ________________________




(3)
If intended for City of Bethlehem





David Brong, Director of Water and Sewer Service

City Hall





10 East Church Street





Bethlehem, PA 18018





With copy to:





City Solicitor





City Hall





10 East Church Street





Bethlehem, PA 18018




(4)
If intended for Bethlehem Authority





Stephen Repasch, Executive Director





Bethlehem Authority





City Hall





10 East Church Street





Bethlehem, PA 18018





With copy to:





James L. Broughal, Esquire





Bethlehem Authority Solicitor





Broughal & DeVito, L.L.P.





38 West Market Street





Bethlehem, PA 18018

or such other addresses or entities either party hereto may from time to time direct by service of notice on the other party as provided above.  Any such notices, statements, demands, requests, consents, communications or certificates shall be deemed given on the date the same is mailed.



(i)
The Parties shall not assign any of their rights, duties and obligations under this Agreement to another municipal authority or other governmental unit or governmental agency without the prior written consent of the other Parties, which consent shall not be unreasonably withheld or delayed.


IN WITNESS WHEREOF, the Parties hereto have set their hands and seal the day and date first above written.

WITNESS:





EAST ALLEN TOWNSHIP,








NORTHAMPTON COUNTY

By:___________________________


By:_______________________________

Print Name:____________________


Print Name:________________________

Title:_________________________


Title:_____________________________

WITNESS:





EAST ALLEN TOWNSHIP 

MUNICIPAL AUTHORITY

By:____________________________

By:_______________________________

Print Name:_____________________

Print Name:_________________________

Title:___________________________

Title:______________________________

ATTEST:





CITY OF BETHLEHEM

_________________________


By:_________________________________

City Clerk






Mayor

ATTEST:





BETHLEHEM AUTHORITY

By:________________________________

By:_________________________________

Print Name:___________________________
Print Name:__________________________

Title:________________________________
Title:_______________________________

